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JENNY C. SWINFORD
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I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MICHAEL NORMAN DEMOURA, )
)
Defendant-Appellant.
)
___________________________)

NO. 44389
ADA COUNTY NO. CR-FE-2015-6232
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Michael Norman Demoura pled guilty to two counts of felony intimidation of
a witness, the district court sentenced him to an aggregate term of ten years, with four
years fixed. Mr. Demoura appeals from the district court’s judgment of conviction. He
asserts the district court abused its discretion by imposing an excessive sentence.
Statement of Facts and Course of Proceedings
The State filed a Complaint alleging Mr. Demoura committed the crimes of
attempted strangulation, aggravated assault with a deadly weapon, possession of a
controlled substance, and possession of drug paraphernalia. (R., pp.16–18.) These
charges arose out of a domestic dispute between Mr. Demoura and his wife.
1

(Presentence Investigation Report (“PSI”),1 pp.4–6.) According to the police reports in
the PSI, Mr. Demoura attempted to strangle his wife when she was in the bath and
pushed her head underwater for five seconds. (PSI, p.4.) Mr. Demoura’s wife then
contacted a male friend, who came over to the house. (PSI, p.5.) Mr. Demoura allegedly
threatened him with a sledgehammer. (PSI, p.5.) When the police arrived,
Mr. Demoura’s wife told them to search the garage because she believed Mr. Demoura
smoked marijuana there. (PSI, p.5.) The police found a small amount of marijuana and
a package of rolling papers in the garage. (PSI, p.5.) Approximately two weeks later, the
State filed an Amended Complaint to add two counts of intimidation of a witness and
one count of violating a no contact order. (R., pp.28–31.) Mr. Demoura allegedly
contacted a third party to talk to his wife to change her statement and also contacted his
wife directly about their divorce proceedings. (PSI, pp.5–6.)
The grand jury returned a true bill charging Mr. Demoura with attempted
strangulation, aggravated assault with a deadly weapon, two counts of intimidation of a
witness and three misdemeanors for violation of a no contact order, possession of a
controlled substance, and possession of drug paraphernalia. (R., pp.33–35.) Pursuant
to a plea agreement, Mr. Demoura pled guilty to two counts of intimidation plus two of
the misdemeanors for violation of a no contact order and possession of a controlled
substance. (Tr.,2 p.24, L.23–p.28, L.1.) The State agreed to dismiss the remaining
charges. (Tr., p.5, Ls.12–13.) The district court accepted Mr. Demoura’s guilty plea.
(Tr., p.27, L.18–p.28, L.1.)

Citations to the PSI refer to the 585-page electronic document containing the
confidential exhibits in this case.
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At sentencing, the State recommended a sentence of five years, with four year
fixed, for the first count of intimidation and five years, with zero years fixed, for the
second count. (Tr., p.31, Ls.11–16.) The State recommended the sentences be served
consecutively, for an aggregate sentence of ten years, with four years fixed. (Tr., p.31,
Ls.11–16.) Mr. Demoura requested a sentence of five years, with one year fixed, for
each count of intimidation, to be served consecutively, for a total sentence of ten years,
with two years fixed. (Tr., p.36, Ls.7–9.) The State and Mr. Demoura’s counsel both
recommended the district court retain jurisdiction (a “rider”). (Tr., p.31, Ls.16–18, p.36,
L.9.)
The district court sentenced Mr. Demoura to five years, with four years fixed, for
the first count of intimidation and five years, with zero years fixed, for the second count.
(Tr., p.50, Ls.6–13; R., pp.94–95.) The district court ordered the sentences to be served
consecutively for a total sentence of ten years, with four years fixed. (Tr., p.50, Ls.14–
16; R., p.95.) The district court also retained jurisdiction. (Tr., p.49, L.24–p.50, L.5;
R., p.95.) At the rider review hearing, the district court suspended Mr. Demoura’s
sentence and placed him on supervised probation for ten years. (R., pp.105, 107–11.)
Mr. Demoura filed a timely Notice of Appeal from the district court’s Order
Suspending Sentence after Retained Jurisdiction and Order of Probation. (R., pp.114–
15.)
ISSUE
Did the district court abuse its discretion when it imposed an aggregate sentence of ten
years, with four years fixed, upon Mr. Demoura, following his guilty plea to two counts of
intimidation of a witness?
Citations to the transcript on appeal refer to the Corrected Transcript, which was
included in the record following Mr. Demoura’s motion to augment.
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ARGUMENT
The District Court Abused Its Discretion When It Imposed An Aggregate Sentence Of
Ten Years, With Four Years Fixed, Upon Mr. Demoura, Following His Guilty Plea To
Two Counts Of Intimidation Of A Witness
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Demoura’s
sentence does not exceed the statutory maximum. See I.C. § 18-112 (maximum of five
years). Accordingly, to show that the sentence imposed was unreasonable,
Mr. Demoura “must show that the sentence, in light of the governing criteria, is
excessive under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460
(2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an
independent review of the entire record available to the trial court at
sentencing, focusing on the objectives of criminal punishment: (1)
protection of society; (2) deterrence of the individual and the public; (3)
possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
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In this case, Mr. Demoura asserts the district court abused its discretion by
imposing an excessive sentence under any reasonable view of the facts. Specifically,
he contends the district court should have sentenced him to a lesser fixed term of
imprisonment in light of the mitigating factors, including his mental health issues.
Idaho Code § 19-2523 requires the sentencing court to consider the defendant’s
mental health condition if it is a significant factor, and the record must show that the
sentencing court adequately considered this factor when imposing a sentence.
I.C. § 19-2523; Delling, 152 Idaho at 132–33. Here, Mr. Demoura has significant mental
health issues. His family has a history of mental illness, and his mother had major
depression. (PSI, pp.118, 228, 243.) Moreover, Mr. Demoura’s father was an alcoholic
and verbally abusive at times. (PSI, pp.118, 138.) When Mr. Demoura was just fourteen
years old, his mother committed suicide by hanging. (PSI, pp.94, 157, 222.)
Mr. Demoura found the body. (PSI, pp.94, 118.) Mr. Demoura had nightmares and
insomnia after his mother’s death and turned to alcohol to cope. (PSI, p.120.) He
struggled with alcohol addiction for ten to fifteen years, but eventually got sober. (PSI,
pp.14, 120, 201.) Mr. Demoura has been diagnosed with post-traumatic stress disorder,
depression, anxiety, bipolar disorder, schizophrenia, and sleep disorders. (PSI, pp.14,
73–74, 106, 120, 221–22.) In addition, he has been psychiatrically hospitalized multiple
times. (PSI, pp.63, 221–22.) At the time of the instant offense, Mr. Demoura was a
“very, very sick man” and his medications were poorly managed. (Tr., p.36, Ls.10–15,
p.40, Ls18–19; PSI, p.10.) With the proper medications, however, Mr. Demoura is
“stabilized” and appears to do well. (PSI, pp.14, 19.) He reported that he is able to
manage his stress and anxiety when he is receiving treatment. (PSI, p.14.) In light of

5

this information of Mr. Demoura’s mental health issues, the district court should have
imposed a lesser fixed term of imprisonment.
CONCLUSION
Mr. Demoura respectfully requests that this Court reduce his sentence as it
deems appropriate. Alternatively, he requests that this Court vacate the district court’s
judgment of conviction and remand this case for a new sentencing hearing.
DATED this 4th day of November, 2016.

___________/s/______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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